After much debate and many failed attempts, Argentina has fortunately adopted a new regulation on arbitration, embodied in the new Federal Civil and Commercial Code. The present work describes and analyses most significant aspects of this regulation. Although, to a great extent, it is in line with most accepted global trends, some of its norms present, at least, certain potential to create practical inconveniences that could substantially affect the use of arbitration as a dispute resolution mechanism in Argentina. In other words, although on the one hand it must be acknowledged that it incorporates important advances in many aspects, on the other hand, it is important to note the concern arising out of the treatment given to certain matters. As to the latter, the present work offers some ideas that should be considered in order to mitigate the negative effects of the new regulation.
INTRODUCTION: THE ADOPTION OF A CLAIMED UPDATE
During the last decades, almost all Latin American countries have updated their regulation on arbitration.
1 Although in past years Argentina has seen some wellintentioned attempts to do the same, 2 unfortunately, none of them received enough support to become a reality and, therefore, the country remained outside the updating wave. At the same time, even more efforts were being made in order to unify the federal commercial and civil codes, also with some failed attempts, 4 until the 2012 Project gained the necessary acceptance for the much awaited unification to materialise. Thus, in late 2014, the Federal Congress passed the new Federal civil and commercial code, 5 in force as of August 2015, 6 which, after much time, debate, and failed attempts, has also updated the legislation on arbitration. With the adoption of this new regulatory framework, Argentina has now joined its fellow Latin American states in the update wave. 7 In order to carry out the codification, a drafting commission was designated, 8 which, in turn, entrusted the first drafting of the provisions of each specific field to renowned specialists. It is fair to highlight that the team in charge of drafting the arbitration chapter did an excellent job, mainly following the French law, 9 the Quebec Civil Code (1994) , and the Model Law. 10 Unfortunately, this draft was later partially obscured by some modifications made during the last steps of the legislative process. As a result, in general terms, the Code represents important progress in various aspects, although, at the same time, it has created serious doubts regarding some others. Therefore, although we welcome the decision to pass this new regulation, we believe that the final product deserves some considerations, which are discussed throughout this article.
After the adoption of new rules, there is always a transition period to work on the most adequate interpretation and application of them. In this vein, the objective of this work is to make a humble contribution on the new legal framework that will ideally be useful for its comprehension, interpretation, and further application. In order to do so, we will present, explain, and analyse its most relevant aspects, sometimes through comparisons with the regime of the Federal Civil and Commercial Procedural Code 11 as well as foreign legislations. Likewise, we will raise some questions and warn about certain potentially problematic provisions. As to the latter, although it may be too early to be assured that this the best solution, we will at least propose some ideas aiming at facing the challenges that they present. Lastly, we will yield some general conclusions.
AN ANTIQUE DEBATE: CONTRACT VS PROCESS
Originally, arbitration in Argentina was separately regulated by each province in their respective procedural codes and, in the federal territory, by the Federal procedural code. Although most of those codes coincide in most respects, it is evident that the legislation was far from being uniform throughout the country. Besides, over time, those norms have become obsolete, since they have not accompanied the fast evolution of commerce and its consequent need to resolve disputes more efficiently, especially at the international level. 12 For those reasons, for a long time, there was a unanimous call for a regulatory update, but there was no unanimity as to the way this task should be carried out. 13 The main discussion on how to carry out the so-claimed update was linked to the legal nature of arbitration and, consequently, with the venue where its norms should be contained. This was because, according to the federal system in Argentina, the substantive codes fall within the legislative jurisdiction of the Federal Congress, whereas procedural law falls within the legislative jurisdiction of each province.
14 Therefore, the positions were-or are still-divided 15 into two basic groups. On the one side are those who argue that arbitration is an institution of 'procedural' nature, based on the fact that it is a 'process' to resolve disputes that lacks any substance whatsoever. Hence, they deny the existence of an 'arbitral law', stating that there would merely be an arbitral 'procedure', just as there exist other procedures (eg executive or ordinary procedures). Therefore, given the Argentinean constitutional context, this group considers that provincial law should govern arbitration, with the exception of those aspects related to federal matters.
On the other side, there are those who point out the 'contractual' (ie substantive) nature of arbitration. This group focuses on the origin of arbitration, which arises out of the agreement of the parties (ie contractually). For the members of this group, the relation of arbitration with rules and procedural criteria does not eliminate the substantive essence of the rights and duties arising out of it. The vernacular consequence of this position is that arbitration must be included in the substantive legislation (within the Federal law-making power). Likewise, they consider that arbitration is intrinsically linked with commerce, given that it is an especially useful method to resolve commercial disputes, and commerce is a matter within the federal legislative jurisdiction. 16 Despite acknowledging the effort of distinguished colleagues in trying to argue in favour of one or the other position, we consider that there is no real need to label 12 A solid explanation of this can be found in Roque J Caivano, 'La obsolescencia de la legislaci on argentina sobre arbitraje es cada vez m as evidente' (2010) 70(I) Revista del Colegio de Abogados de la Ciudad de Buenos Aires 63. 13 The only exception is the Civil procedural code of the province of San Juan. See Julio C esar Rivera, 'Alentadora reforma del C odigo procesal de la provincia de San Juan (Argentina) en materia de arbitraje' (2012) 20 Revista de Derecho comparado 217. 14 Federal Constitution, arts 75(12), 121, 126. 15 Strictly speaking, the debate still continues and it is not surprising that it has been revitalized due to the enactment of the new Code. Thus, once again there is a confrontation between a 'privatist' explanation (very clearly expressed in Julio C esar Rivera, 'El arbitraje en el Proyecto de C odigo sancionado por el Senado: prejuicios y errores', LL 013-F-1069, ss II.2-II.4) and the traditional 'procedural' explanation (see eg Jorge A Rojas, 'La renuncia a la impugnaci on del laudo arbitral' RCCyC 2015 (agosto) (17 August 2015) 63). 16 Federal Constitution, art 75(13). Julio C esar Rivera and V ıctor G Parodi, 'Contrato de arbitraje: posibilidad de incorporarlo al C odigo civil', LL 2012-D-837, 2. This is the line followed by the US Federal Arbitration Act (1925).
arbitration as one thing or the other. First, the distinction between substantive and procedural norms is not always sufficiently clear, despite the instrument where they are contained. 17 Secondly, the truth is that arbitration arises out of a contract, 18 which may then trigger a procedure. The underlying relationship regarding to which such contract is concluded is not necessarily contractual (although in general it is). Thirdly, both groups admit the undeniable contractual and procedural features of arbitration, despite each of them attaching more relevance to one or the other of those. Thus, it seems sound to conclude that arbitration is some sort of an autonomous institution 19 with a mixed nature.
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The point is that, on the occasion of drafting the new Code, there arose the possibility of including a regulation on arbitration and, by including a chapter on the 'arbitration contract', the legislator seems to have taken a position. It must be mentioned, however, that the provinces still keep their prerogatives to regulate 'purely' procedural issues related to arbitration (eg the judicial constitution of the arbitral tribunal, the procedure to challenge an arbitrator). Although the original draft of the Code was extremely careful in not invading such field, the norms on the judicial review of arbitral awards that were added later during the legislative process are highly questionable and could open the door for discussions on their constitutional validity. In this sense, given that the provincial procedural codes are still in force, it will be interesting to see how contradictions between them and the new Code will be conciliated (see Section 7).
In our understanding, given that the legislator has considered that arbitration was a subject capable of being regulated at a national level, it would have been more satisfactory to pass a special law, as many other countries have done. 21 In fact, with the exception of Mexico (where legislation on arbitration is contained in the Commercial code), all Latin American states that have modernized their arbitral law have done it through a special act. Nevertheless, this would have surely demanded greater efforts and debates with uncertain outcomes, so it should be regarded as positive that the legislator has taken advantage of the enactment of the new Code to take a step in the right direction. Hopefully, this will not eliminate the possibility of eventually passing a special law, though this is not likely to happen in the near future.
Finally, it is worth mentioning that, although one can refrain from supporting either the 'contractual' or the 'procedural' position regarding the nature of arbitration, it cannot be denied that as a legal discipline it does not belong to the procedural law. This is because arbitration ontologically constitutes an autonomous discipline that certainly contains procedural elements. Actually, the 'process', which is the object of procedural law and which is contained in the procedural codes, could not be more different to arbitration. This is even more evident when it comes to international arbitration. In fact, it is not by chance that the modernization of arbitration in Latin America has come along with the abandonment of those procedural codes as the legislative recipient for arbitration. 
Definition
The new Code devotes a whole chapter to the 'arbitration contract'. 23 The first consequence of this inclusion is that the fundamental aspects of arbitration are no longer regulated by different legal instruments along the territory, but by one single unified instrument. 24 The first article of the chapter, Article 1649, provides the definition of the 'arbitration contract' in the following terms:
There is an arbitration contract when the parties decide to submit to the decision of one or more arbitrators all or some of the disputes, which have arisen or might arise between them, with respect to a certain legal relationship of private law (contractual or not), in which public policy is not at stake.
The definition transcribed is quite clear and does not require further explanation, except for its last part as it limits its extent 25 (ie public policy), which will be analysed below. 26 It is noteworthy that the new Code does not specify whether it governs only domestic arbitration or also international arbitration. The Code contains a special section on private international law, 27 which does not make reference to the chapter on arbitration, but it does mention the institution of arbitration. Therefore, given the lack of an express prohibition, it can well be understood that it applies to both kinds of arbitration. 28 Regarding international arbitration, the lack of specific 22 The same has happened in many countries. The case of France, a country which is well known due to its avant garde features on the topic despite keeping its arbitral regulation in the Civil procedural code, is not an exception: the French conception of procedural law is, as it is known, eminently 'privatist'. Thus, in the exams for law professors, which have a national character, procedural law is part of the call for professors on 'private law and criminal sciences' (the other category is 'public law'). The only Latin American countries where arbitration is still a prisoner of the procedural corpus are Haiti and Uruguay. However, in Uruguay, the norms of the General code of process only apply (save a few exemptions) to domestic arbitration and there is a draft law on international commercial arbitration based on the Model Law. 23 Third Book ('Personal rights'), Title IV ('Contracts in particular'), ch 29, arts 1649-65. 24 This, with the exception of procedural norms that are still in force. 25 In concrete, the text after the last comma did not exist in the original draft. It was included in the last phase of the legislative process. 26 See Section 5.5.6. 27 Book VI, Title IV (arts 2594-671). 28 In fact, strictly speaking, that is also the situation under the Federal procedural code, which is applicable in both types of arbitration. Article 1 allows the extension of jurisdiction in favour of foreign arbitral norms will require integration with other rules of the Argentinian legal system. Thus, for instance, in the absence of any prescription on the law applicable to the merits of a dispute, it will be preferable (and closer in terms of analogy) to apply the vague (and therefore flexible) Article 10 of the Mercosur Agreement than the tortuous Article 2651 of the Code. Of course, this solution will only be useful by default since in general, the question will be answered by the arbitration rules chosen by the parties.
Forms
Regarding the forms of the arbitration contract, Article 1650 of the Code states that it can be contained in an arbitration clause within another contract, in an independent agreement, or even in the by-law of a legal entity. The same Article establishes that the arbitration contract must be in writing, which is in line with the wording of the New York Convention (Article II) and the Panama Convention (Article 1). However, given the technological developments and the need of commerce to rely on those developments in many different areas, nowadays contracts are sometimes concluded by means other than writing. Therefore, in order to construe the terminology 'in writing' it would be convenient to follow the same rule set forth by the UNCITRAL recommendation on the interpretation of Article II of the New York Convention, 29 which reflects the current general trend. Article 1650 also allows entering into the arbitration contract by reference. In this sense, it states that the reference made in a contract to a document containing an arbitration clause constitutes an arbitration contract, provided that the main contract is in writing and the reference implies that such clause is a part of it. Although the general rules on contract law would probably lead to the same conclusion, it is convenient that the Code has expressly clarified it, in order to avoid conflicts. In practice, this solution becomes relevant when it comes to complex commercial relationships with various instruments interrelated. In those cases, for instance, in order to profit from the advantages of consolidation and multi-party arbitration (offered by some modern institutional rules), it is necessary that the arbitration agreements involved are at least compatible. 30 In this sense, the incorporation by reference makes it easy for all the contracts involved in a particular project to incorporate the same arbitration clause contained in one of them or to incorporate a master arbitration agreement, avoiding inconsistencies.
Last, but certainly not least, it is worth highlighting that the Code does not include the classic and absurd requirement to formalize the compromis after the dispute has arisen, 31 thus departing from the Federal procedural code, which considers that the arbitration clause is a mere promise to then submit disputes to arbitration. 
A CLEAR SAMPLE OF CONSISTENCY WITH
GLOBAL TRENDS The great progress that must be acknowledged is that the new Code adopts various international principles that are paramount for the correct functioning of arbitration as a dispute resolution mechanism. Although some of these principles were already included in international treaties to which Argentina is a contracting party and were also recognized by case law, they were not expressly present in its internal positive law. Therefore, the inclusion of a set of provisions supporting such principles is more than welcomed.
Separability and kompetenz-kompetenz
As with most of the legislations, 33 Article 1653 of the Code adopts the separability principle (or autonomy) of the arbitration contract. Although this principle was not expressly included in the internal legislation, at the international level it was included in the Mercosur Agreement (Article 5) and was also admitted by case law. 34 By establishing that the agreement to submit disputes to arbitration constitutes a 'contract' (Article 1649), it goes without saying that it will be different from the main contract in which it is contained. Nevertheless, this incorporation is positive in order to strengthen the idea.
In turn, Article 1654 incorporates the kompetenz-kompetenz principle, which although has some differences, 35 is present in most legislations 36 rules. 37 Although this principle was not expressly contained in the internal legislation, it was already present in international treaties 38 and was also admitted by case law.
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Therefore, its incorporation comes to confirm the existent practice.
The priority rule
The first part of Article 1656 establishes the 'negative effect' of the kompetenz-kompetenz principle 40 by stating that the arbitration contract excludes the competence of State courts. In order to make this principle operative, it works along with the socalled 'priority rule', included in the New York Convention (Article II.3) as well as in most legislations, 41 according to which the arbitrators enjoy some sort of temporal priority decided on their own jurisdiction. The cited Article follows the same line as the French law (Article 1448) and the Model Law (Article 8.1).
42
The said priority does not apply when: (i) the arbitral tribunal is not yet entertaining the dispute and (ii) the arbitration agreement seems manifestly null or incapable of being performed. It is worth highlighting that, in accordance with the wording of the provision, these requirements are cumulative.
Regarding the first requirement, it should be understood that it refers to the situation where the arbitral tribunal is not yet constituted. Regarding the second requirement, its two elements must be distinguished. The term 'null' refers to a legal situation (ie the validity of the arbitration contract under the relevant law), whereas the phrase 'incapable of being performed' refers to a factual situation. 43 The latter should be construed in accordance with the interpretation generally given to the New York Convention, which employs the same terminology. Thus, it would include cases where the arbitration contract is valid, but there is a concrete impossibility to make it function because it is unclear or intelligible (eg pathological clause) or it lacks the necessary requirements for its enforcement (eg the sole arbitrator designated in the arbitration agreement has passed away).
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On top of this, it must be noted that for the exception to apply, the fulfilment of the requirements must be 'manifest'. Therefore, State courts should not conduct a deep assessment of the arbitration contract and must only accept to entertain a case if the defects of the arbitration contract are evident. In this way, the legislator has set a high bar in order to prevent exorbitant intervention of State courts. This rule is quite positive, but in order to work properly, both grounds requirements of the exception must be interpreted in a restrictive fashion.
Of course, said priority must not be confused with exclusivity. Arbitrators may be the first to decide but not necessarily the only ones since their decision could be reviewed in future proceedings to either set aside or enforce the arbitral award.
Goodbye to the restrictive criterion?
The priority rule is complemented by some sort of favor arbitrandum principle, contained in another paragraph of the same Article 1656, which states that the arbitration contract should always be interpreted in such a way as to ensure its effectiveness. Put simply, in case of doubt as to whether the arbitration contract is manifestly null or incapable of being performed, it must be considered that it is not. We believe that this rule should not be limited to the case where the dispute is brought to State courts at the very outset but should also apply in any further stage. Thus, it should be equally applied by the arbitral tribunal (when the Code is the applicable law) as well as by the State courts, for example, in a proceeding to set aside or enforce the arbitral award.
Historically, Argentinian judges have construed the arbitration agreement in light of an extremely restrictive criterion, 45 only exceptionally courts have applied a broader criterion 48 or have held that in case of doubt the question should be decided in favour of arbitration. 49 The main argument invoked in support of said restrictive interpretation rule is that arbitration constitutes an exception to the judicial jurisdiction (considered as 'natural'). In other words, the attitude of the courts is based in some sort of fundamental right to the natural judge, identified with the 'State judge'. However, the legal justification for this identification remains a real mystery. 50 In reality, there is no doubt that the fundamental right at stake (except in criminal cases, where the notion refers to the pre-established authority) is not to have a natural judge but the right to access justice, which can obviously be provided either by a 'State judge' or an 'arbitral judge'. 51 In effect, this is acknowledged by several Latin American constitutions.
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On top of the fact that the restrictive criterion has no real basis in the Argentinian positive law, it is also inconsistent with the reality or philosophy of arbitration. Nowadays, in many jurisdictions the arbitration agreement is construed with more favourable rules and the antique and prejudiced restrictive criterion has been left behind. 53 Thus, such criterion is currently rejected 54 and the trend is to accept a broader interpretation of the arbitral agreement. 55 For instance, the restrictive criterion was previously followed in some Latin American countries, 56 but over time it has been forgotten and there are now many decisions following this principle in the region. The favor arbitrandum is one of the international principles created to enhance arbitration, 58 which is based on a solid doctrinal, judicial, and normative trend in favour of arbitration. Basically, it states that, in case of doubt, an interpretation favouring arbitration should prevail, and this would apply to the validity and extent of the arbitration agreement.
All in all, in contrast to previous practice, the rule in favour of arbitration offered by the new Code is consistent with the current trends, leaving behind-at least in theorythe famous restrictive criterion. 59 Although even prior to the enactment of the new Code there were no reasons justifying its application, a proper application of the new norms would fatally terminate such an unjustified and counterproductive trend.
The type of arbitration
With regard to the type of arbitration, Article 1652 of the new Code provides that the arbitration shall be in law, unless the parties expressly agree that the tribunal should act as amicable compositeur. This provision follows the international trend 60 and departures from the so-criticized rule in the Federal procedural code (Article 766), which provides the opposite solution. The fact is that, in practice, the parties generally expect their disputes to be resolved within a legal framework, but this is not always duly mentioned. Sometimes when concluding contracts, the parties are focused on their commercial objective and since in the first moment they are not confronted with each other, they do not devote enough time to draft the clauses related to potential disputes. Therefore, the new default solution adopted by the Code is accurate in light of fulfilling the real objective of the parties.
THE LIMITS TO ARBITRABILITY: A QUESTIONABLE LIST
Like any other right, party autonomy has limits, both generally and specifically in the field of arbitration. 61 Among those limits, the clearest one is the arbitrability, that is, the one drawing the line between those questions that can be submitted to the decision of arbitrators and those that cannot. Arbitrability limits have several implications. They are not only relevant at the time of entering into a contract, but at the international level, they are also relevant in the enforcement stage, since pursuant to the New York Convention, the court before which enforcement is sought may refuse enforcement if the subject matter of the arbitration in which the award was rendered is not arbitrable under its own law (Article V.2.a).
On this aspect, the Federal procedural code, as a rule, allows submitting to arbitration any dispute, except for those that cannot be disposed by the parties (Articles 736-737). Conversely, instead of establishing a general rule, Article 1651 of the new Code sets forth a list of those matters that cannot be submitted to arbitration. Basically, Article 1651 excludes the possibility of arbitrating the following: (i) questions on civil status or capacity and family matters, 62 (ii) consumer matters, (iii) adhesion contracts whatever their object, and (iv) matters arising out of labour relationships. Furthermore, it indicates that the chapter on arbitration (v) does not apply to controversies in which the State (either national or local) is a party. Finally, it must be recalled, the exclusion mentioned in Article 1649 in fine, (vi) relating to disputes where public policy is at stake. These exclusions deserve some considerations that will be made in the following sections.
Family matters
The exclusion of family matters is a traditional exclusion in comparative law. Although the analysis of this issue would exceed the scope of this work, it is inevitable to wonder what is the rationale for keeping this exclusion in today's context, considering the substantial modifications that have taken place in the field of family law. 63 The question would be particularly pertinent when it comes to certain family matters that are merely patrimonial (eg matrimonial property regime). With regard to the latter, the appropriateness of the prohibition to submit them to arbitration is at least debatable. In this aspect, it is worth mentioning that the original draft of the new Code used to make this distinction, but, unfortunately, in the end it was eliminated. We agree with those who consider that such elimination was unnecessary 64 since there are no real problems in freely submitting strictly patrimonial family matters to the decision of arbitrators. In any case, it is clear that the legislator has legitimately supported one of the positions, although it is regrettable that he has followed the traditional solution without assessing its coherence in the current social and legal context.
Consumer matters
There are no doubts that, in some circumstances, the judicial procedure is not sufficiently suitable to satisfy the needs of consumers 65 due to the formal strictness, cumbersome rules, and costs, which discourage their claims. 66 Therefore, the exclusion of consumer matters seems to be too extreme. It is true that consumer relationships present various particularities, basically because of the vulnerability in which the consumer is generally found. Nevertheless, this does not mean that there is a need to exclude the possibility of resolving these disputes through arbitration; in any case, it would be more appropriate to establish particular rules for particular situations. In fact, this is the solution found in comparative law, allowing consumer arbitration, though under certain special rules. In the same line, Argentine positive law has opened the doors to consumer arbitration. Prior to the new Code, there were no norms prohibiting consumer arbitration. 68 On the contrary, following the general rules on consumer law, it seemed that consumer arbitration was possible, provided that certain conditions were fulfilled; basically, the inclusion of arbitral clauses in consumer contracts were clear, comprehensible, and not abusive. 69 In other words, the fundamental rule was that arbitration was really accepted by the consumer and not imposed on him. 70 Besides, it is worth highlighting that under Argentine law, legal entities may also act as consumers, 71 which implies that the consumer will not always be an extremely weak party in the relationship. Overall, the point is that sometimes the consumer may legitimately opt for the arbitral jurisdiction.
On top of that, there are even some concrete norms referring to consumer arbitration. For instance, the Consumer Act (Law 24.240) promotes -with an imperative terminology-the creation of consumer arbitral tribunals (Article 59). Likewise, Decree 276/98 created the national system on consumer arbitration. Actually, it is worth remarking that, almost at the same time the new Code was enacted, Congress also enacted Law 26.993 on the settlement of consumer conflicts, which Article 72(38) mentions as consumer law arbitral tribunals. Therefore, the legislator's intention is not so clear, since, on the one hand, it expressly prohibits consumer arbitration and, on the other, seems to also promote it.
Lastly, it must be recalled that Article 42 of the Federal Constitution mandates to facilitate consumers with the most expeditious way to resolve their disputes. Of course, the determination of which is the most effective way will depend on the circumstances of each concrete case. However, even without affirming that arbitration is the most expeditious way to resolve consumer disputes, the mere fact that it is a good option is enough to keep it available. Conversely, closing the door to arbitration beforehand is not the most convenient solution for consumers and it can be regarded as a step backward with respect to the previous system, which, while far from being perfect, at least admitted the existence of consumer arbitration.
Adhesion contracts
The category of 'adhesion' contracts (where one party drafts the instrument and the other simply adheres to it) is sometimes confused with consumer contracts. Although the latter are almost always concluded in an 'adhesion' manner, on the contrary, there are adhesion contracts, which do not qualify as consumer contracts. In fact, the new Code clearly excludes the possibility of submitting to arbitration questions related to adhesion contracts, whatever their object. Moreover, consumer contracts and adhesion contracts are listed separately so the category of adhesion contracts must refer to the adhesion contracts that are not related to consumer relations. Besides this conceptual distinction, the practical problems of adhesion contracts are quite similar to the ones of consumer contracts. It is understandable that the legislator is afraid of situations where one party includes an arbitral clause in an adhesion contract without this being noticed by the other party, making it complicated for the latter to challenge such inclusion at a later stage. However, it is also possible that the party adhering to the contract consents such inclusion and that arbitration turns out to be an advantage for both parties.
In adhesion contracts that do not relate to consumer relationships it is even more evident that, although the adhering party did not draft the contract, this does not necessarily mean that it is a weak party or that arbitration will constitute a detriment to its rights. Large companies daily enter into a great number of adhesion contracts, since such modality enhances effectiveness and organization. If a company daily concludes a specific type of contract, it is logical to count on a model, repeating the same clauses that it considers appropriate, facilitating the work in each opportunity where it needs to conclude the same type of contract, instead of drafting it all over again. Actually, it is not naive at all to believe that this practice can even benefit the adhering party if it does not hold relevant experience in such type of contracts, as the experience of the other party may allow it to prepare the document faster and more professionally.
For example, a company that provides drilling services in the oil & gas industry may offer contract models that are reviewed and freely accepted by the oil company hiring it. The same occurs when a multinational company wants to make a derivatives operation, which will surely be done through an instrument provided by a bank which has the technical knowledge to draft that kind of contract.
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Of course, our intention here is not to plead in favour of the interest of the party drafting the contract, but just to remark that, in any case, there is a need for particular rules that do not prohibit arbitration in those contracts, which could have a negative impact in regular commercial relationships. All in all, the point should be that the adhering party consents to arbitration and it is not imposed on it. Actually, this has been the solution provided by case law prior to the new Code. 73 The logic that made the legislator emphatically exclude the possibility to arbitrate disputes arising out of adhesion contracts is not understandable and must be based on an incorrect assessment of the reality of those contracts. Ideally, courts should continue applying the same rationale as before, thus only excluding arbitration in abusive situations.
Labour matters
The situation of labour matters presents some similarities with consumer matters, in the sense that the employee is clearly in an inferior bargaining position in the labour relationship. However, instead of excluding arbitration, some legal systems allow it, but under specific rules. Thus, it can be seen that labour arbitration is not only possible but also even desirable. In fact, although with some deficiencies, the Argentinian legal system has contemplated labour arbitration in various norms. For instance, Decree-law 32.347/44 created a non-permanent arbitration commission where jurisdiction was voluntary. This was then eliminated through Law 18.345 on the organization of labour justice, which also opened other doors to arbitration. In turn, this law was further amended by Law 24.635 that also refers to arbitration. However, in practice, labour arbitration was not able to achieve any success.
It may be possible that, in some situations, submitting a dispute to arbitration is more attractive to the employee than submitting it to State courts. Truly, given the undeniable obstacles of the Argentinian judicial system to offer efficient solutions, it is necessary to foster other methods to settle labour disputes. 74 Thus, far from leaving the employees without protection, arbitration may represent a good tool to protect them. Actually, it is so like this, that the Argentinian legal system has contemplated this option in many norms. Consequently, the objective should be to keep working on designing an appropriate arbitration system to benefit employees, instead of just abandoning this possibility, as proposed by the new Code.
Disputes involving the State
Far from avoiding arbitration, historically, the Argentine Republic has chosen such means to settle its own disputes with its fellow States, 75 foreign investors, 76 and other individuals. 77 However, even prior to the enactment of the new Code, case law had set forth some rules for the State to subject to arbitration.
78 Therefore, the exclusion of disputes involving the State does not seem to substantially modify the existent scenario. Basically, it was considered that questions affecting the State as a public power or its sovereign prerogatives could not be submitted to arbitrators, but when the State acted as an entity of private law, it could be subject to arbitration. 79 The wording of Article 1651 may generate doubts as to whether disputes involving the State are arbitrable or not, but when they are submitted to arbitration the rules of the Code will not apply. However, the structure of the Article seems to confirm the arbitrability of disputes where the State is involved. The said Article lists five matters that are excluded from arbitration [the list goes from (a) to (e)]. In a separate paragraph, it states that the provisions of the arbitration chapter in the new Code do not apply to disputes where the State is a party. If the intention of the legislator were to exclude those disputes, they would be listed with the other exclusions [as (f)]. Hence, it must be understood that there is no prohibition for the State to submit to arbitration (except the ones previously created by case law), but whenever the State submits to arbitration the new Code will not apply and one should determine which will be the applicable rules (for which the Code gives no guidance).
Public policy at stake
With regard to the exclusion of disputes where public policy is at stake, in practice it does not seem to present substantial changes with respect to the previous situation. Under the Federal procedural code, it was already considered that questions in which public policy was involved, were of interest to the whole society or exceeded the strict scope of private law were not capable of being submitted to arbitration. 80 That solution arose from the remission of Article 737 of the Federal procedural code to the provisions of the Civil code on transaction (Articles 842 and 849) as well as the interrelation of Articles 21, 844, and 953 of the latter Code. 81 We expect that this exclusion will be construed in the same sense, that is, to confirm that the matters submitted to arbitration are capable of being disposed.
Of course, since public policy is a concept very hard to define and the proposed definitions tend to suffer from vagueness, 82 there will always be room for debating its exact scope. As it is known, this concept cannot be determined with a general rule because it is dynamic and changeable. It has been exemplified with the case where the courts held that the fact that the parties had agreed on the constitution of an arbitral tribunal to settle all disputes related to a brokerage relationship did not entail the lack of competence of the criminal courts to entertain fraud questions. 83 It is important to remark that public policy in itself is not the same as a 'public policy law'. 84 Thus, the mere fact that a public policy law governs the subject matter of the dispute does not affect its arbitrability. 85 As to this point, it has been debated whether arbitrators could entertain disputes where a constitutional norm is at stake. For instance, there were cases where the constitutional validity of the economic emergency legislation was challenged before arbitral tribunals. In many of those cases arbitrators held that they were empowered to decide on such challenges. 86 In turn, some State court rulings have admitted such power, 87 whereas only a few others have denied it. 88 Overall, the most accepted position is that arbitrators cannot only decide on the constitutional validity of a law, 89 but they must do so due to the constitutional control system in force in Argentina (according to which every jurisdictional body must conduct such control).
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In this aspect, it would have been sound to include in the provision a phrase like the one in Article 2639 of the Quebec Civil Code (source of the new Code), which states that the arbitration agreement cannot be opposed on the grounds that the rules applicable to the dispute are of public order nature.
In sum, from a practical standpoint, the exclusion of disputes where public policy is at stake should not substantially modify the existent scenario, as long as there is a correct understanding of what 'public policy' means. What disconcerts is the wording of the provision and, above all, the rationale pointed out by the Congress Commission (which is different from the drafting commission) when including this unnecessary phrase. In concrete, the Congress Commission report states that the purpose of this inclusion was to exclude the possibility of submitting public law issues to arbitration and prevent from declining legislative and jurisdictional sovereignty. 91 The translation of this intention into practice would be rather complicated, unless it is considered that the report links this reference to public policy to the exclusion of disputes where the State is involved (Article 1651). 92 Although those things are not necessarily connected, courts should bear in mind this idea in some kind of 'authentic' interpretation, respecting the intention of the legislator.
INTERIM MEASURES: A MICROSYSTEM
Article 1655 of the new Code is devoted to interim measures in the course of arbitral proceedings. To some extent, the regime given to this topic constitutes a microsystem that reflects the overall framework of arbitration in the new Code; although it presents progress in some aspects, it also presents concerns in some others.
The interim power of arbitrators
Historically, the topic on interim measures (in its different aspects) has been one of the most burning ones in the field of arbitration. Among other more specific aspects, it was discussed a long time ago whether arbitrators had the power to issue interim measures or not. Such discussion was settled in favour of the existence of such power, and the current general trend is that arbitrators can issue interim measures because they are the true judges of the case. One of the reasons for this is the old principle a maiori ad minus; so if they are the ones who will finally resolve the whole dispute, they should also be able to make preliminary decisions on interim issues.
Despite this clear and logical global trend, at the local level, Article 753 of the Federal Procedural Code has generated some discussions over its correct interpretation. The wording of said provision states that arbitrators cannot render compulsory or enforcement measures but 'they must request them to the judge'. Therefore, some held that arbitrators could not grant interim measures. 93 However, many others considered that arbitrators did have the power to grant those measures but could not enforce them. 94 In the end this last position prevailed. 95 Now, the rule in Article 1655 of the Code sheds some light and confirms the position that arbitrators have the power to render interim measures unless otherwise agreed by the parties. In fact, not only legislations 96 but also arbitral institutions provide several options to obtain interim relief from arbitrators.
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In addition to granting arbitrators such interim powers, the new Code also allows the parties to request interim measures to State courts, without constituting a breach or waiver of the arbitration contract.
98 This is to say that there is a concurrent jurisdiction and the interested party may request the measure through the most convenient way. This makes sense because, given that interim measures assume the existence of urgency, depending on the particular circumstances of each case, it may be more efficient to request them to the arbitral tribunal or a state court.
The provision under analysis does not specify whether the procedure on interim measures should be bilateral or if they can be granted ex parte. Although in order to avoid their frustration, interim measures in themselves are generally ex parte, the international trend is that, when granted by arbitrators, they cannot be rendered without the intervention of the party against whom it is directed (what sometimes could be a good reason to prefer requesting them to a State court). This question was particularly in the centre of discussions when UNCITRAL amended the Model Law, giving rise to many discrepancies but finally confirming this solution. 99 In this sense, regarding the obligations of arbitrators, Article 1662 of the new Code states that 'in all cases' they shall guarantee the contradictory proceeding, what would prevent ex parte interim measures.
Lastly, the Code states that once the measure is rendered, court assistance would be necessary to enforce them. In this aspect, the legislator has apparently followed the idea that the arbitrators' power comes from the agreement of the parties and not from the public power, which would be insufficient to allow them to exercise coercive powers (imperium). Therefore, the solution proposed is more cautious than in other modern legislations which even empower arbitrators to enforce certain types of interim measures under some conditions. 100 6.2 Court review of interim measures As has already been said, although Article 1655 of the Code represents great progress in several aspects, it also presents certain problems in some others, in particular, with regard to court review of interim measures issued by arbitrators. In its last part, the provision states that those measures 'may be judicially challenged when they violate constitutional rights or are unreasonable', a phrase obviously also included in the unhappy passage through the Congress Commission. The worst deficiency of the added phrase is that it is unclear whether it refers to a set aside recourse, an appeal, or something else (this will be analysed below in Section 7.7). But, besides the categorization of the recourse in question, what concerns is that the grounds for invoking such recourse are extremely broad and undetermined.
In the first place, almost always when an interim measure is attacked as inadequate, it will also be considered that it violates some constitutional rights. For example, it is quite likely that an interim measure -to some extent -affects the right to property guaranteed in Article 17 of the Federal Constitution. In the second place, the ground of 'unreasonableness' of the measure may widely open the door to review the merits of said measure, according to the courts' own criteria.
In this aspect, the international trend is that, with a few concrete exceptions, State courts cannot review the merits of the interim measures rendered by arbitrators, just as happens with arbitral awards. One reason for this is that arbitrators have real jurisdiction to render those measures, which would be meaningless if, as a rule, State courts could always review them. 101 Another reason is that, given the importance of interim measures (eg the success of a party in the case can really depend on it) and the urgency that they involve, it is quite evident how counterproductive it would be to allow a broad review by State courts. If there were no limits to such review, it would be in vain to even turn to the arbitrators. All in all, the combination of both grounds clearly affects the very nature of the arbitrators' interim power and the real efficiency of the measures.
COURT REVIEW OF ARBITRAL AWARDS:
THE ACHILLES' HEEL The last paragraph of Article 1656 of the Code sets out the rules related to the review of arbitral awards. This provision represents, without any doubt, the Achilles' heel of the chapter on arbitration, since it gives room for interpretations that could be fatal for arbitration. In less poetic language, it could be said that this is the aspect that best shows the little knowledge of the legislator on the topic and on Argentinian law in general. Accordingly, there is no need to say that this part of the provision was not in the original draft and was later added by the Congress Commission as were many other negative elements of the new regulation.
Preliminarily, it is worth making a brief comment. According to the report of the Congress Commission, the intention of this inclusion was to strengthen the exclusion of the State from arbitration (of Article 1651 in fine), maybe trying to support the position of Argentina before international arbitral tribunals (eg ICSID tribunals).
102 If this was the real intention, then it must be recalled that, in principle, the Code has no application whatsoever in investment arbitrations, which are based on international treaties freely accepted by the States, so such objective would not make any sense at all. Nevertheless, even without thinking about such a far-fetched motivation, the incorporation of this rule is regrettable for various other reasons that will now be explained.
7.1 The maze: looking for the grounds for annulment of arbitral awards The last paragraph of Article 1656 basically states that arbitral awards may be reviewed when annulment grounds are invoked. Although with some minor differences, the possibility of requesting the annulment of an arbitral award is a tool available in most legislations. However, the norm adds that the recourse is available 'when grounds for total or partial annulment are invoked, in accordance with the provisions of the present Code'. Despite the clarity of the text, when it comes to its practical application it creates serious inconvenience. This is because, throughout the 2671 articles contained within the Code, none of them provides any ground to annul an arbitral award. Article 386, for example, refers to the nullity of legal acts; however, arbitral awards are not technically 'legal acts' but jurisdictional acts with the effect of a judgement. 103 Consequently, there is a great enigma as to which are the grounds for annulment referred to by Article 1656.
All legal norms must be construed in a way that allows their practical application. In this sense, pursuant to Article 2 of the new Code, the law must be construed in a coherent way with all the legal system. Now, even without judging if the text of Article 1656 constitutes an error of the legislator, it is undeniable that trying to look for the grounds of annulment in the articles of the Code would be like entering into a maze with no exit. Thus, finding the coherence of the norm is a real challenge, if not an impossible task.
Once the option of seeking the grounds for annulment within the Code is dismissed, it is inevitable to recourse to other instrument, even when this contradicts the text of the article. Of course, the idea is not to force the interpretation of the norm but, on the contrary, to find one that would allow its application. Some consider that the norm may be referring to the annulment grounds contained in the procedural codes, 104 since that is where such grounds are generally found. Irrespective of whether this was the real intention or not, it seems to be the only plausible way to escape from this maze.
The obscure 'judicial challenge'
Besides what has been mentioned in the previous section about Article 1656, this provision presents an even more serious complication, arising out of its last sentence, which reads as follows: 'in the arbitration contract the parties cannot waive the judicial challenge of the definitive award that is contrary to the legal order'. It can be said without much risk that this last sentence is the most problematic one in the whole chapter on arbitration. This raises a key question: what does 'judicial challenge' mean?
Conceptually, the analysis of such question could be broken down into two parts: first, what does 'challenge' mean, and secondly, which are the grounds to invoke such challenge. However, a better and practical methodology suggests that both questions be analysed together, since the identification of the grounds would also help to categorize the recourse.
We will not try here to affirm which kind of recourse it really is, since trying to guess the complicated intention of the legislator is something too ambitious. Nevertheless, we will expose the possible interpretations and indicate the one that is more plausible in order to achieve a correct functioning of arbitration.
The possible interpretations of the norm at hand are innumerable, given that each detail of the text coupled with all the details found in other provisions of the Code creates an immense menu of possibilities. However, we will limit this analysis to the main possible answers that the 'judicial challenge' may imply; that is (i) a setting aside recourse or (ii) an appeal. Although there are arguments to support each of these positions, the soundest interpretation is to consider it as a request to set aside, and any other interpretation would fatally affect the effectiveness of arbitration.
7.2.1
The 'judicial challenge' as an appeal Some details of the norm could lead to the terrible conclusion that it provides for an appeal.
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In the first place, it could be argued that the term 'challenge' is generic and therefore includes both appeal 106 and annulment. 107 Thus, given that the same article previously refers to the annulment recourse, the subsequent change of terminology would mean that the legislator wanted to refer to a different recourse, that is, an appeal.
In the second place, in both situations the grounds are different. The ground to invoke the judicial challenge is that the arbitral award is 'contrary to the legal order'. The first impression on the extent of the terminology 'legal order' is that it includes all the existent legislation. Hence, if the recourse were available whenever there is an alleged violation to any norm, then it would constitute an appeal or, in other words, a general right to a second view over the case.
In general terms, the wording of the provision seems to get back to the socriticized doctrine of the Cartellone case, 108 where, among other things, the Argentinian Supreme Court held that arbitral awards could be subject to appeal when they were (i) unconstitutional, (ii) illegal, or (iii) unreasonable. Although the Supreme Court never had the chance to clarify the extent of such doctrine, fortunately, some of its subsequent rulings have departure from that path. 109 If the aim of the norm under analysis was to get back to the Cartellone doctrine, this would entail a big step backwards, since it would allow an unlimited review of arbitral awards, affecting one of the most vital advantages of arbitration, that is, the exclusion of court intervention. Who would recourse to arbitration if a second round will always be available by law? The answer is obvious.
7.2.2
The 'judicial challenge' as a setting aside recourse Fortunately, there are also several reasons to believe that the judicial challenge is equivalent to the setting aside recourse. 110 Methodologically, the judicial challenge is found in the immediate next sentence to the annulment recourse, so it could mean that the legislator was elaborating on the same point. However, as this argument is not sufficiently solid to rebut the ones in favour of the appeal, it is worth resorting to others.
In the first place, it must be remarked that Article 2 of the Code states that the law must be interpreted according to its purpose. Considering the judicial challenge as an appeal would affect the real purpose of arbitration. One of the main objectives of arbitration is to exclude court intervention or reduce it to the greatest possible extent; therefore, the waiver of the appeal becomes paramount. For this reason, the trend is that the decision of the arbitrators is final and not subject to appeal. In this sense, some legislations establish that the arbitral award cannot be appealed but the parties may agree otherwise, or that it is subject to appeal but the parties can waive it. Actually, in practice, the appeal is renounced almost always. For instance, many institutional rules indicate that by accepting their application the parties waive the right to appeal.
111 If the award could always be appealed, then said objective would be lost, since in any case the debate would be likely to continue before State courts.
This result would turn even more evident when the arbitrators act as amicable compositeur. If the terminology 'legal system' refers to any existent legal norm, this could imply that an award rendered by an amicable compositeur, which is not based on the law, would be actually reviewed under the law, that is, under the exact rules that the parties validly intended to exclude under Article 1652.
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In the second place, as already mentioned, Article 2 of the Code mandates to apply the law in a coherent way with all the legal system. In this sense, after carefully looking through the articles of the Code, it can be noticed that the term 'challenge' is employed in various articles referring to the 'request for annulment '. 113 Clear examples of this can be found in the wording of Articles 2467 and 1647. Likewise, the Code refers to the 'challenge' of the private instrument (Articles 314-315), the simulated act (Article 337), the filiation (Article 588), the accountability (Article 2230), and the inventory (Article 2344). In all these cases, the Code refers to matters that, due to their own legal nature, cannot be 'appealed', but in any case can be annulled. Moreover, if the prohibition of waiver refers to the appeal, then there would be no prohibition to waive the annulment of the award, but such solution would contradict the trend that the annulment recourse cannot be waived (except for a few exceptions). 114 Consequently, a coherent interpretation of the 'judicial challenge' would be that it refers to the request to annul the arbitral award.
In the third place, considering that the norm refers to an appeal would be inconsistent with the sources of the new Code, 115 that is, the Model Law (Article 34) and the French Law (Article 1519). Both instruments indicate that the only recourse against the arbitral award is the setting aside. In fact, in the Spanish version of the Model Law, the title of chapter VII that is exclusively devoted to the annulment recourse, is 'Impugnaci on de laudos' (ie challenge to awards). Moreover, it would be inconsistent with the Mercosur Agreement (Article 22), which also considers that the only recourse against the arbitral award is the setting aside. Actually, this is the trend followed by most legislations. 116 Consequently, in order to solve this enigma, it has been proposed that the terminology 'legal system' employed by the article would not refer to the 'whole' legal system but to the 'relevant' one, that is, the one applicable to the setting aside of arbitral awards. Thus, given that the grounds for annulment of awards are only contained in the procedural codes, then the norm would be referring to those codes.
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In sum, even acknowledging that no interpretation would be safe from questioning, the aforementioned reasons show that the soundest solution is to construe the 'judicial challenge' as a request for annulment. In any event, even if it is possible to adapt the interpretation of this provision, the legislative technique employed is totally regrettable.
THE BALANCE OF THE NEW REGULATORY FRAMEWORK
Despite the well-intentioned efforts of the State courts, it cannot be denied that the current situation of the judicial system in Argentina (overwhelmed with cases) requires the fostering of other dispute resolution methods. Of course, this is not the only reason for the need for arbitration, which has proven to be an excellent tool to resolve disputes and a wonderful revitalizing of commerce and economy. Thus, we welcome that, after so much debate and many failed attempts, Argentina has finally concreted the update of its regulation on arbitration. This new regulation offers some important progress, in line with the most accepted trends at the international level, although, unfortunately, some of its norms could obscure such progress. In fact, the potential problems are related to core aspects of the correct functioning of arbitration, and may impact both the domestic and international field.
Regarding the limits to arbitrability, we regret some of the exclusions and it is fair to ask whether the door is finally closed for some matters or if there is still potential to achieve an adequate regulation for them. Regarding the judicial review of interim measures and arbitral awards, a wrong interpretation of the relevant norms could affect the whole system of arbitration and destroy its advantages. Likewise, it could turn out that the Argentine territory would not be attractive as an arbitral seat, so arbitrations that could genuinely have their seat there would be taken to other places, which should concern not only practitioners but also institutions in the country. Besides, it could also affect the enforcement of foreign arbitral awards in Argentina.
Therefore, in general terms, it is regrettable that the legislator has adopted norms that are so questionable that they generated doubts on their application even before their entry into force. In this scenario, those judges that are still a little bit resistant to arbitration could use some of the new norms as tools to restrict it even more. However, some other judges, who have previously been able to create a pro-arbitration case law, even without a favourable legal framework, could find in the new Code good weapons to keep on developing arbitration. We are confident that the higher courts, in particular, will be able to find the best interpretation to the problematic norms (apparently included by the legislator in an effort to influence in the investment arbitrations involving Argentina, in which the Code has no impact whatsoever, and where, in the end, the country has not gotten such bad results).
In conclusion, although as in other fields (eg private international law) it would have been desirable to update the regulation on arbitration through a separate special law because of its evident autonomy as a discipline, we welcome the fact that the legislator has taken advantage of this opportunity to make a necessary change. In this sense, as it also happens in the chapter devoted to private international law, it seems that it was worth taking the train instead of staying on the platform waiting for the ideal train, which has already derailed several times. However, it is still not clear if we have not arrived at the platform on the run and have taken a train without knowing its destination. We hope -and we are confident -that the ones in charge of driving the train will know how to take it in the right direction.
